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SUMMARY

The Commission's public utility-style cost of service rules cannot

produce constitutional results when applied to pre-regulation investments in cable

television systems.

After the Commissio~ acting under the Cable Act of 1984, freed

most of the industry from rate regulatio~ cable systems expanded and grew, both

by acquisitions and by new construction. Cable systems sold for prices

representing the market value of both tangible and intangible assets. Many

acquisitions were financed by debt. Much of this debt remains to be paid. Many

cable operators cannot reduce their rates because the resulting revenues would be

insufficient to cover their interest payments.

In the face of these facts, the Commission has adopted a net

original cost ratebase rule that presumptively disallows massive amounts of pre':

regulation investment and virtually guarantees that a cable system that cannot

afford the 17% rate reduction required under the primary "benchmark" scheme

will receive no relief whatever by makinl a cost of service showing.

In traditional cost of service ratemaJdng. allowing a fair return on

ratebase is supposed to produce sufficient revenue both to pay interest on debt

and provide a return to equity investon. If, however, most of what was acquired

with the debt is disallowed, no reasonable rate of return will produce enough

revenue to pay the interest. A company that cannot pay its debts is by definition
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unable to maintain credit and attract capital, and a regulatory scheme that is

calculated to produce this result is by definition confiscatory.

The Commission must therefore stay or withdraw its presumptive

ratebase disallowances as they apply to pre-regulation investment. It must then

adopt rules that explicitly permit operators over time to recover and earn return

on those investments.

The Commission's findinl that the rate of return for reauIated cable

service is the same as the investor-required return for local exchange telephone

service is inherently incredible. By any measure, cable television's business,

financial, and reauIatory risb are far greater than those of the telephone industry.

The allowed return for cable must, therefore, also be much greater than the

11.25% return prescribed by the Commission for local exchanae carriers.

The Commission should not prescribe a uniform system of accoW1ts

for cable systems using cost of service showinp to justify rates. Because it is

impractical to use special accountinl for cost of service systems, cable operators

would be forced into the UDDecessary expense of conveninl all of their systems to

the new accounts. In addition, it is likely that most cost of service cases will be

filed and decided 10111 before a satisfactory accountinl system could be devised

and implemented.
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that the Commjssion reconsider its decision to adopt a detailed uniform system of

accounts for cable systems justifying rates with a cost of service showing....

I. INTRODUcnON

The Cable Act of 19921/ was intended by Congress to promote

growth and expansion of cable systems and of the services they offer, as well as to

protect consumer interests in the receipt of cable service.tI With respect to rate

regulation, the Act charges the CommiMion with adopting regulations that will

ensure reasonable rates for basic cable service and with establishing criteria under

which to assess consumer complaints that rates for cable programming services

are unreasonable.V Comcast does not dispute that this mandate authorizes -

though by no means requires - the Commission to impose rate regulations that

limit the returns cable investors can expect from investments made IfW the

adoption of the Act. Nowhere in the Cable Act, however, is there any indication

that Congress intended rate regulation to be achieved through a massive

destruction of the value of investments made before the passqe of the Act. Yet

the Commission's disallowance from ratebase of all but a small a fraction of the

'lJ Comcast expecII to offer a.pen testimony OD ratebase and rate of return
issues, and to addreu other aspects of the cost of service rules, in its comments in
the Further Notice staae of this proceeding.

3/ Cable Television Consumer Protection and Competition Act, Pub. L No.
102-385, II 2, 3, 9, 14, 106 Stat. 1460 (1992).

W Ida I 2(b).

S./ 47 U.S.C. I S43(b), (c).
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investments Comcast and others made to acquire their cable systems will have

precisely that effect.

Cable systems that are unable to sustain the 17% reduction in

revenues called for under the revised benchmark system will, with few exceptions,

also be unable to establish a revenue requirement that permits continued

operation and growth under these cost of service rules. They will be forced to

limit new investment and to drop out of the competition to build the information

superhighway. Some - perhaps many - will be forced by regulation to reduce

rates to a point at which revenues are insufficient either to cover payments on

existing debt or to support refinancing. The inevitable bankruptcy proceedings

and distress sales will define "confiscation" for future textbooks.

The Commission can avoid this unlawful and unproductive outcome

by building into its rules provisions for a fair transition into rate regulation. The

Commission must allow a cable operator to establish an orderly, gradual schedule

for phasing in the rate increases that may be necessary to provide for recovery of

and return on pre-replation investment in the taJ1I1ble and intangible assets of

cable television systems. Such a transition mechanism will ensure that cable

operaton are not driven out of business by regulation. At the same time, the

legitimate purposes of the Cable Act will be fulfilled, because consumers will still

experience lower and more predictable rates than may have occurred without

regulation.
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II. THE COST OF SERVICE RULES ARE A CYNICAL SHAM.

In the first Notice of Proposed Rulemaking in the Rate Regulation

proceeding, the Commission appeared to recognize that application to the newly-

regulated cable industry of the cost of service principles that are usually applied to

traditional public utilities would be problematic. It therefore sought comment on

the effect of cost of service ratemaking on the industry's ability to recover its

investment in ~gible and intangible assets, including goodwill, and to service its

current debt, and on the need for a transition mechanism.tI

Similarly, the first Report and Order in that docket cited concerns

about debt service as a major reason for instituting a new rulemaJdng proc:eedina

to develop cost of service standards suitable for cable systems.L' The RIll

Order did, however, adopt one fundamental principle to govern cost of service

proceedings: "rates must be set to allow cable operators to eam a reasonable

profit on provision of cable service.tfI

The Cost of Seaic;e NPRM sought comment on both "traditional"

cost of service approaches and on alternatives, modifications, and transitional

6/ Implementatioa of Sections of the Cable Television Consumer Protection and
Competition Act of 1992: Rate Regulation, 8 FCC Red 510, 524-5 (1992).

1/ ImpIementatioa of Sec:tiODS of the Cable Television CoDSUJDef Protection and
Competition Act of 1992: Rate ReplatiOD, 8 FCC Red 5631, 5798-99 (1993)
(Rate Ordc[) ("For example, we are unable to pup at this time the extent to
which general disallowances of debt incurred to purchase cable systems in excess
of replacement cost would affect the industty and CODSUJDers.")

81 8 FCC Red 5631, 5795; au 47 U.S.c. I 543(b)(2)(C).
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mechanisms.V Comcast and others responded by explaining the potentially

devastating effect of applying unmodified traditional rules to cable operators, and

by proposing a variety of possible substitutes that would recognize the financial

realities of the cable industry. No party submitted evidence demonstrating that

any cable operator could survive charging rates set according to cost of service

rules that ignore investments made prior to enactment of the Cable Act.W

It is thus apparent that the CommiS$ion adopted its cost of service

rules, which it apparently understands to be a Constitutionally-required backup to

its benchmark scheme, in the full knowled,e that the rules offer no relief

whatever to the very cable operators who would be the most harmed by a 17%

reduction in regulated revenues - those who in good faith borrowed money and

used it to acquire, at market prices, cable systems. As a Coastitutional safety net,

these rules are a sham.

2/ Implementation of Sections of the Cable Televisioa Consumer Protection and
Competition Act of 1992: Rate ReplatioD, FCC 93-353 (released July 16, 1993)
(Cost of Smiq; NPBM or NPBM).

1DI Proponents of net oripnal cost ratebue and other public: utility concepts
supported their views either with the contention that that approach would produce
the lowest rates for consumers, III. ..... Comments of Austin, Texas; Kin,
County, Wuhinaton; and MontlOmery County. Malyland; or that public utility
style rules were needed to achieve "reauIatory parity" with telephone companies,
.. u.. Comments of Bell Atlantic.
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TIle Cost or Semce Rules Must Be Revised So TIIat TIley
WlIJ Produce End Results That Conform To The
Requirements or The United States Constitutloa.

The constitutional limits on ratemaking are as well known to the

Commission as they are to all parties in this proceeding. Rate-regulated

companies are constitutionally entitled to the opportunity, not only to recover

their expenses, but to make a reasonable profit on their investment.ll/

Regulatory agencies must ensure that the rate established allows the company to

"operate successfully, to maintain its financial integrity, to attract capital, and to

compensate its investOR for the risks assumed. .. ."J1J The Due Process dause

thus protects businesses that serve the public from legislative and regulatory

attempts to establish rates that are confiscatory, i&.. that unjustly favor the

interests of consumers in having low rates over the interests of investors in the

regulated enterprise.JJ/

The coustitutional jurisprudence of public utility reauIation

constrains only the end result of ratemalrin.. however; it neither dictates nor

sanctions any partic:ular ratemalrina methodolOl)'. Indeed, it is well established

ll/ U.S. Coast. amead. V; &deral Pgwer Cmnm'g y. Hgpe Natural Ou Co..
320 U.S. S91, 602 (1944).

J.1J &RG at 60S.

JJI a- at 602.
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that a ratemaking method that bas been found constitutional in one context may

not produce an appropriate or constitutional result in another context.at

By stubbornly refusing to acknowledge the financial realities of the

cable industry the Commission has committed the fundamental error of assuming

that a method that bas been found constitutional in other circumstances will

produce constitutional results for the cable industry.

The combination of traditional ratemaJdnl treatment of interest

expense and the disallowance of purchased intangible assets inevitably means that

cost of service rates will be too low to cover all of the interest expense properly

allocable to regulated operations. A company that cannot make its interest

payments is definitionally unable to maintain credit and will not be able to attract

new capital. The rates produced by these cost of service rules will thus be

confiscatory, not only because methods inappropriate to the circumstances are·

being employed, but because they will be UKl law.

s. TIle Goal or EKI.... CoItI11Iat·Woald Not Haft leu
IIIC1IIftd fa A CoIBpetldft ED""""t Is Not A Lawful
Goal For 11ae Colt or Senice Rules.

The Commission commits Constitutional error when it elevates the

disallowance of costs that allegedly would not have been incurred in a competitive

environment to the status of a primary loal of cost of service regulation.

W Jerw Ctcal Ppm"I"Co. y. f.E.&c, 810 F.2d 1168, 1180 (D.C.
Cir. 1987) ("The fact that a particular ratemHina staDdud is lenerally permissible
does not 1m aleaitimate the end result of the rate orders it produces.").
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Comcast recognizes that the Cable Act sets the goal of rate

regulation of the basic cable servic~ tier as protecting subscribers from rates

higher than the rates that would be charged under competition.W The

Commission gave full expression to this goal in selecting the so-called competitive

benchmark as its primary method of rate regulation. Not eyen ConiCCSS.

however. can impose a rate on a compauy - "competitive" Qr otherwise - for

whQm that rate would be confiSCItoa. "'The power tQ regulate is nQt the power to

destroy." SmYth y, Ames. 169 U,S. 466 (1898). Therefore, cost of service, which

is the secondary method of regulation, may not also be tied tQ the "competitive"

standard. Instead, the explicit and overriding goal of cost of service must be the

achievement of rates that allow the cable operator to continue to operate the

business, attract capital and maintain credit - rates that are, in short,

compensatory and constitutional.W

W 47 U.S.e. I 543(b). With respect cable propammiDa services, however. the
rates charged by systems subject to competition are but one of a list of factors
that the Commission is to take into account in decidinl rate complaints.

W The Commiuion apparently believes that the availability of hardship
procedures exaJIeI the Commission and francbisinl authorities from considering
an operator's ii-Mil viability in an ordinary cost of service case. However. the
hardship procedures are so burdensome and time coGSl.min. that any operator in
sufficiently dire straits to impress the Commission with its need would be
bankrupt before tile proceedinl could be completed. Furthermore, the hardship
procedures suft'er the same constitutional infirmity as the cost of service rules, in
that they too are ultimately tied to "competitive" rates and therefore do not offer
relief to operaton for whom immediate imposition of such rates would be
confiscatory.
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C. There Is No Basis In The Record or 1b1s Proceeclinl For
Presumptively Excluclinl AI! Cost On The Grounds That
The Cost Would Not Have Been Incurred In A Competitive
Environment.

There is no eyjdence in the record of this rulemaking proceeding

concerning the~ that are incurred or recovered by cable systems operating in

a competitive environment To suggest otherwise in the absence of any facts is

arbitrary, capricious and an abuse of discretion.17J Indeed, the Commission

possesses no information about cable costs at all, except for the showings made in

the pending cost of service cases. It is only now initiating cost studies to gather

such data. The Commission cannot, therefore, justify any of its presumptive

disallowances on the grounds that systems facina competition would not have

incurred the costs in question. Its claim that the cost of service rules reflect the

costs that would be incurred in a competitive environment is entirely specious and

tantamount to legal scp,puku.lII

D. TIle Co.....Io. Hu SeledecI TIle Wro•• Replatory Model
For It. Cable COlt 01 ServIce Rules.

The Cable Act charaed the Commission with a task no regulatory

agency has faced in many decades: the task of imposinl rate regulation on an

unregulated, rapidly growina industry. The Act did not specify the ratemaJdnl

111 S U.S.c.A. I 706(2)(A).

JJI Sa Me t .....,iqtjqpe oat y. B:C. 917 F.2d 30, 39 (D.C. Cir.
1990) (Tariff 12 remand); HI ilia ATAI y. fCC 836 F.2d 1386 (D.C. Cit. 1988)
(remandinl automatic refund rule for rate of return eDforcement); california v.
Ea:. 90S F.2d 1217 (9th Cit. 1990) (vacatina Cgmputcr mrules).
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methods to be employed. The Commission was thus free to develop a regulatory

model suitable to the unique circumstances of the cable industry. Instead, the

Commission reflexively and irresponsibly chose as its model traditional public

utility regulation, a model suited only to mature industries from which cable

differs in many critical respects.

Traditional utilities and common carriers have been subject to

original cost rate regulation for decades, cable systems have~ been. When

investments are made in a traditional utility, investors are aware that the return

on their investment is directly affected - if not dictated - by regulatory policy.

When such utilities are sold, the price reflects recopition that ratemakers

typically will not include intanllDle assets in the regulated ratebase.JJI OriJinal

cost ratebase approaches are not inherently fair or constitutional, although with

notice. investors may adjust to it. For most unregulated businesses, the suggestion

that investors' return will be limited to an amount equal to the company's cost of

capital times the book value of t8JJIlDle assets would be absurd. Traditional

utility rules are, however, fair to investors who knew they were invesq in a

regulated utility operatina under these rules. These rules are inherently WJfair to

debtholders who loaned money to cable operators and to cable equity holders,

who were willinI to forego dividends indefinitely in anticipation of cable's growth

potential

19.1 sa. U. National Assodationof Replatory Utility CommjssiODers Bulletin,
May 2, 1994, p.2 (State replatory staff objections to proposed sale price of
telephone exchanaes.)
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Cable companies have far more debt than a typical utility, or an

S&P 400 firm, and thus interest expense is a far greater proportion of revenue

requirement for a cable operator than it is for a utility. Traditional ratemaking

practice does not treat interest as an expense. Rather, regulators assume that, if a

fair return on equity is combined with actual cost of debt to produce a weighted

average cost of capital ("WACC'), and that WACC is applied to this ratebase,

sufficient revenue requirement will be produced to both pay interest and provide

dividends to equity bolders.

This only works if most of the asset! purchged with the debt and

eq,yity capital are in the ratebase. If most of Comcast's assets are excluded from

ratebase, no conceivable rate of return (WACC) will produce sufficient revenues

to pay the interest. Comcast, like many other publicly-held cable companies, but

unlike a traditional utility, pays a nominal dividend. Cable shareholders expect

this. But banks expect to be paid, and neither Comeast nor any other cable

operator can remain in business if it does not pay its interest obligations.

r.. 'I'M eo......Io. Mut ProYide For Trutltloul Recovery or
Pre-replatloa lavestllleat III It. Cost Of 8enlce Rules.

L M.... dwaaa nqaIn trusitio.1.

CoDp'css's abrupt decision in 1992 to impose rate resuIation on an

industly that it had previously deh"berately freed from such resuIationJl! subjects

'Z.OI s.. Section 601 of the CommuuicatioDS Ad of 1934, U ameDded, 47 U.S.C.
I 521.
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- -----------------------------------------

the Commission's cost of service rules to heightened constitutional scrutiny.w

The observations of the Supreme Court in Duquesne lJi,bt CQ. y. Barasch, 488

U.S. 288, 315 (1989) are pertinent:

[A] decision to arbitrarily switch back and forth
between methodologies in a way which required
investors to bear the risk of bad investments at some
times while denyina them the benefit of good
investments at others would raise serious constitutional
questions.

DuqpesDC at 315. The Commission's experience on appeal of Comsat's first rate

case is also instructive. Comsat had a capital structure unusual for a public utility:

100% equity. The Commission without prior notice prescribed an overall rate of

return based on a hypothetical capital structure with 45% debt. The Court of

Appeals ruled that the Commission was reQJ1ired to phase-in- this change over a

period of years to mitigate the effect of the new rule and assure Comsat an

adequate return.at

Changing from an unregulated to a regulated environment creates

potential economic: discontinuities far greater than were present in DuQ,llCSne and

Comat. and raises serious coastitutional questioas about the extent to which

investors who were encouraged by dereeuJation to devote capital to the expansion

'2JJ Nor c:u it be overlooked that IbM Cpmmjpjog ruled that effective
competition exists. IDveIton purc:huina cable systems thereafter, relied upon this
policy fiodi"l that eliminated replatiolL S. Jlgweo y. QeQrptown Upiyersity
Hospital 488 U.S. 204, 220 (1988) (J. Scali.. conCUl'Jin&).

W SK Cnm"DU'icatiODl $aleDo Cmpotation y. F~ 611 F.2d 883, C)(f1.9Q9
(1977).
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and growth of the cable television industry may be deprived of the fruits of their

pre-regulation investments.

2. CODII'ftI did Dot Intend the Cable Act to have
retroactive effect.

The Supreme Court has recently confirmed that agency rules that

apply retroactively will not be enforced unless Congress has explicitly granted the

agency authority to adopt retroactive rules.W A retroactive rule is one that

"attaches new legal consequences to events completed before its enactment." The

Commission's cost of service rules attach radical new consequences to acquisitions

completed before their enactment. Because the Cable Act does not specifically

authorize retroactivity, these rules are unenforceable.

3. Prod.lmla.1II 01 tile naIa to be rebutt.ble
presuaptlo•• prond.. 0"'" tile Wuslo. or •
trusltloul mechlll1sIL

The Commission appean to believe that it can save its cost of

service rules from challenge with the proviso that they are only presumptions that

can be rebutted in individual cases. This is a self-serving delusion. As the court of

appeals has recopized, the Commission's ratemaJdng presumptions, such as those

embodied in its telephone accounting rules and ratebase rules. carry great weight

and are not likely to be rebutted.at!

2J/ SIc I.MdImfL us. fUm pmdu. 1994 WL 144450 (U.S.); Riven y.
RQadwg Elprw. 1994 WL 144506 (U.S.).

W SIc Mgyutaig States Tel agd Tel Co. y. Fcc, 939 F.2d 1021, 1026-29 (D.C.
Cir. 1991).
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It is highly unlikely that any franchising authority will allow costs the

Commission has "presumptively" disallowed, or that the Commission's staff will

accept arguments in individual cases that the Commission has rejected in this

proceeding. Furthermore, the standards that must be met to rebut presumptive

disallowances are vague and, to the extent they include consideration of

"competitive" rate levels, improper for costs resulting from pre-regulation

transactions.

If there is to be a fair transition to regulation, the Commission must

make specific provisions for that transition in the rules and not trust it will be

created through case-by-case adjudication of rate cases.

4. At the very leut, the Co....Io. must clarify that
frueJalshll aadaorltl" ad the eo.....Io.'. ltd
IU1 allow aJDOl1lzado. 01 ulets that are excluded
fro. the ratebue.

When regulators disallow from ratebase large amounts of prudent

investment, they often establish an amortization period during which that

investment can at least be recovered, even if no return is earned on it. Although

the Commission's order explicitly rejects all proposed transition mechanisms that

involve inclusion of so-called -excess- acquisition costs in ratebase, Comcast does

not read the Order to prolubit amortization as a transition device.~ The

Commission should on reconsideration make specific provision for amortization of

otherwise disallowed investment, so that franchising authorities, who are

w Order, ff 96-97.
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prohibited from settling cases and must explain their decisions to the Commission

on appeal, will not be unduly discouraged from using this time-honored device for

balancing consumer and investor interests.

III. 11IE COMMISSION MUST STAY OR WI11IDRAW ITS
PRESUMPTIVE DISALLOWANCE FROM RATEBASE OF
MASSIVE AMOUNTS OF LEGITIMATE INVESTMENT IN
CABLE TELEVISION SYSTEMS.

A. The CollUlllssloa Must Allow Reeovery or ADd Retura OD
The Net IavestlDeDt Ia Iatu",ble Assets Acqulred PrIor To
ReplatloD.

The cost of service rules purport to recognize that certain of a cable

system's intangible assets - organizational costs, franchise costs, customer lists ­

have real value.W However, the valuation rules adopted for these assets, which

attempt to imitate the orilinal owner's book cost that was applied to tangible

assets, assure that no cable system likely to file a cost of service case will benefit

from inclusion of these assets in ratebase.

Valuable intangible assets exist in nearly every commercial entity.

However, as a result of GAAP, the dollar amount of such value appean on a

balance sheet only when a purchase occurs. Consequently, in nearly every

purchase transaction involving a commercial entity, the fullvaIue of such

intalllible assets is recognized. When an arms length transaction occurs between

a williDa buyer and williDa seller, the purchase price by definition represents the

fair market value of a business. The buyer willin&1Y aarees to pay for not only the

w Ordct" 86-88.
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tangible assets of the enterprise at their current fair market value, but also

willingly pays fair market value for the intangible assets as well.

For example, Garden State Cablevision, L.P., was purchased from

the New York Times Company in 1989 for $428 million plus a $55 million

minority tax certificate granted by the Commission.W Of this amount, about

$114 million represented the fair market value of the tangible assets of the

system. About $160 million represented the value of seasoned subscriber lists,

while about 5136 million was paid for franchise rights.'W Since acquisition, no

distributions have been made, and there have been significant additional

contributions to capital.

Comcast estimates that, under the Commission's cost of service

rules, Garden state would be able to include in ratebase only about S4S million,

representing the approximate net book value of tangible assets on the books of

the New York TlDles, plus net additions since acquisition. Using this ratebase, the

return component of the annual regulated revenue requirement for all regulated

services would be only about $6.7 million. This is a patently absurd result, since

ru The Jenera! partner is Garden State Cablevision, Inc., of which J. Bruce
Uewellyn is Chairman of the Board. Comcast is a limited partner in this system.

W The remainder represents JOm, concern value and aoodwi1L Garden State's
balance sheet as of December 31, 1993 reOeCt5 an unamortized balance for
intangible assets of 5169,808,366.
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Garden State's annual interest payments allocable to regulated services amount to

513.2 million.ru

The Commission must act immediately to avoid results such as this

in cost of service cases that will be decided before the Commission completes the

Further Notice stage of this rulemaking docket It can either issue an order on

reconsideration withdrawing the portions of the Order that establish presumptions

against inclusion of intangible assets in ratebase, or it can simply stay those parts

of the order pending reconsideration pursuant to I 1.429(k) of the Commission's

Rules.1JI

B. Reeoftl1 Of Aad RIt1II'Ia OIl IDftltlllelltl Not BeiDa
Reeovered ID CarnDt Rates Co Be Phased ID Over 11JDe.

In many cases a rate that allows full recovery of and return on pre­

regulation investment might be significantly higher than a system's current rate. In

such a case the Commission need not allow rates to be suddenly and dramatically

increased. It can instead require that increases be taken gradually over time in a

manner fair to both consumers and investors.

71l/ Garden State does not have the option of usiDI benchmark rates, because
setting rates at that level would reduce revenues to an extent sufficient to place
Garden State in violation of its debt covenants.

~ 47 C.F.R. 11.429(k).
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IV. THERE SHOULD BE NO PRESUMPTION THAT COST OF
SERVICE RATES CALCULATED USING RATES OF RETURN
ABOVE 11.2590 ARE TOO HIGH.

In the Order the Commission established an overall after tax return

of 11.25% •• remarkably, the same rate of return as is currently prescribed for

local exchange carrier interstate services - as presumptively correct for all cable

operators in all cost of service cases.a! This rate of return finding is

characterized as "interim", and is subject to further comment in the next phase of

this docket.Sf

This rate of return is far too low. To avoid irreparable harm to

those cable operators whose cost of service cases may be heard before the

Commission completes its new rate of return analysis, the Commission must

immediately withdraw the presumption against showings by individual operators

that they require a higher return.

3JI Comcast coadDues to oppose the use of a siDIIe, industrywide rate of return
for cable COlt of serrice cues. The cable industry is too diverse for a single rate
of retum to be appropriate for each participant. Furthermore, because cable relies
on sJIorter-term debt 8n,nei", tban is common in the telephone business, the cost
of capital, IDd tbua tM minimum required returD, for a cable company can change
sipificandy in a abort period of time.. Ally rate of return prescription for the cable
industry is likely to be obsolete by the time it is aetua1ly appHed in a rate case.

J1J Comcast intends to present new evidence u to the cost of capital of the
cable industry in the response to the Further Notice.
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It Is Simply Nol Crecl1ble Thai The Rate Of Return Required
For Reaulated Cable TelevisioD Service Is The Same As The
Rate Of ReturD Required For IDtentate Access Telephone
Senice.

Currently, local exchange telephone companies (LECs) subject to

rate of return regulation are allowed to target rates to achieve an 11.25% rate of

return; they may eam up to 11.5% without risk of an "overearning" complaint.»!

LECs subject to price caps may eam 12.25% without sharing, and may keep half

of any additionB.1 earnings up to 16.25%.W

The Commission's selection of 1l.2S% as the rate of return for

cable companies implies that the Commission believes the cable television

business and most of the local exchange business to face similar business, financial

and regulatory risks. Indeed with respect to price cap LECs, earnings up to

16.25% suggest that the Commission believes these firms experience substantially

more risk than cable television operators. This absurd belief flies in the race of

observable fae:t,

Telephone is a hiPJy profitable business, attracting equity investors

with its history of payina regularly-increasing dividends over many decades. The

cable business has yet to become profitable, does not pay dividends, and attracts

public: equity investors, if at all, only with the promise of growth in the very long

3J./ sa Bcpmn1hj. the Aptbgrizcd Bate Rctum for Intcntate ServiceS of
Local Exsb'np Carrien. 5 FCC Red. 75(11 (1990).

W SAl PoUg and Rules Conceminl Rates for J)ominant Carrien. 5 FCC Red.
6786 (1990).
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term. Telephone bonds are highly rated, while most cable debt is not even

considered investment grade. Telephone is an essential basic utility service, while

cable is an optional entertainment service. Regulators are generally perceived as

protective of LEes, whereas they are seen as hostile to cable.

In short, cable's financial, business, and regulatory risks are all far

higher than the risks of investing in the telephone business. By any logic, the

allowed return for cable service must also be far higher than that prescribed for

the telephone industry.

II. Tbe Ibte Of Retan FlDdlq Is Baled On Stale Data ADd
Must Be Renllted ExpedItiously III Upt Of Chanted
FIDucial Market Conditions.

Both short and Ions term interest rates have risen significantly since

the Commission reached its decisions in this docket.AI Given the prevalence of

variable-rate debt and the lack of lona-term financing in the cable industry,

interest rate changes such as this have a greater and more rapid effect on the cost

of debt for cable than would be the case for a traditional utility financed with 30

year bonds.

Because conditions have changed so rapidly, the Commission must

act expeditiously to revise its cost of capital findjnp. In the interim, the

Commission must at minimum announce immediately that all cable operators in

W The prime rate bas risen from 6.00'» to 6.759(" while LIBOR has risen from
3.7S% to 4.68~. o-m Colt 01 Scm,. Oahr' 189, miDI The New York
Tunes, Feb. 18, 1994, at D 12 widl The New York 11mes, May 9, 1994, at D S.
Aa-rated utility bonds and lana-term Treasury bonds have risen almost 100 basis
points during the same time period. ld.
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cost of service cases may recompute the presumptive rate of return using current,

individual cost of debt information.

C. Keplatlon Has Inclftsed The Risk or InvestlDl In
Keplated Cable Television Operations.

It is apparent from the Order that the Commission believes the risks

of regulated cable service to be lower than the risks of other parts of the

operators' business. This may be true of the telephone industry, but it is not true

for cable.

The Commission's actions have greatly increased the uncertainty,

and therefore the risks, perceived by potential investors in cable. The large rate

decreases imposed on reconsideration in the Rate Rcau,.tion proceeding have left

investors with the indeh"le impression that the Commission is hostile to cable.

More concretely, the Commission's proposal in the Further Notice to consider

imposing a productivity adjustment that will have the effect of limiting future rate

increases for regulated cable systems to less than the rate of inflation creates a

strong note of uncertainty about the future for all cable systems, and raises the

unsettling posst"ility that all will eventually be forced to resort to cost of service

showings to obtain sufficient revenues to stay in business.W

The Commission should take no comfort in the notion that it has

saved cable television from itself by replatina it. Instead, it must acknowledge

that it has greatly increased the difliculties facing this industJy. It must then act

~ Comcast intends to address the "productivity adjustment- in detail in its
comments in response to the Further Notice.
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quickly to create new cost of service rules under which cable systems can justify

the rates they nmn charge if they are to survive and grow.

V. 11fE COMMISSION SHOULD RECONSIDER ITS DECISION TO
ADOPT A UNIFORM SYSTEM OF ACCOUNTS FOR CABLE
TELEVISION SYSTEMS MAKING COST OF SERVICE
SHOWINGS.

The Order adopts the concept of a detailed uniform system of

accounts for cable systems maJrinl cost of service showinp. An actual proposal,

modeled closely on Part 32 of the Commission's rules, the Uniform System of

Accounts for Telephone Companies (USOA), is offered for comment in a

separate rulemakinl docket.

Comcast will offer its comments on the accountinl proposal in the

rulemakinl proceediJll. However, to the extent that the determination to use a

uniform accountina system will not be reconsidered in that docket, Comcast asks

that it be reconsidered in the instant proceeding.

It is not feasible for cable operators that are parts of larger

organizations to create new aCCOUDtinI systems for only those systems that must

use cost of service to justify rates. All systems would have to be converted to the

new accounts. This would be expensive and time consumina. Most of this

expenditure would be wasted because, as the Commission has stated, "it is

unnecessary to require uniform accounting under the benchmark/pricecap

approach.refIJ

311 Order,! 218.
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